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have been retained pursuant to
§596.504(b) of this chapter, or when the
outcome of any proceeding may affect
blocked property or retained funds,
must:

(1) Provide notice of such proceedings
upon their commencement or upon sub-
mission or receipt of documents bring-
ing the proceedings within the terms of
the introductory text to this paragraph
(a);

(2) Submit copies of all pleadings,
motions, memoranda, exhibits, stipula-
tions, correspondence, and proposed or-
ders or judgments (including any pro-
posed final judgment or default judg-
ment) submitted to the court or other
adjudicatory body, and all orders, deci-
sions, opinions, or memoranda issued
by the court, to the Chief Counsel, Of-
fice of Foreign Assets Control, U.S. De-
partment of the Treasury, 1500 Penn-
sylvania Avenue, NW.—Annex, Wash-
ington, DC 20220, within 10 days of fil-
ing, submission or issuance. This para-
graph (a)(2) shall not apply to dis-
covery requests or responses, docu-
ments filed under seal, or requests for
procedural action not seeking action
dispositive of the proceedings (such as
requests for extension of time to file);
and

(3) Report by immediate facsimile
transmission to the Chief Counsel, Of-
fice of Foreign Assets Control, at fac-
simile number 202/622-1911, the sched-
uling of any hearing or status con-
ference in the proceedings whenever it
appears that the court or other adju-
dicatory body may issue an order or
judgment in the proceedings (including
a final judgment or default judgment)
or is considering or may decide any
pending request dispositive of the mer-
its of the proceedings or of any claim
raised in the proceedings.

(b) The reporting requirements of
paragraph (a) of this section do not
apply to proceedings to which the Of-
fice of Foreign Assets Control is a
party.

(c) Persons initiating proceedings
subject to the reporting requirements
of this section must notify the court or
other adjudicatory body of the restric-
tions set forth under the applicable
part in this chapter governing the
transfer of blocked property or funds
retained pursuant to §596.504(b) of this
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chapter, including the prohibition on
any unlicensed attachment, judgment,
decree, lien, execution, garnishment or
other judicial process with respect to
any property in which, on or after the
applicable effective date, there existed
an interest of any person whose prop-
erty and property interests were sub-
ject to blocking pursuant to this chap-
ter or were subject to retention pursu-
ant to §596.504(b) of this chapter.

§501.606 Reporting and recordkeeping
requirements applicable to eco-
nomic sanctions programs.

The reporting and recordkeeping re-
quirements set forth in this subpart
are applicable to economic sanctions
programs for which implementation
and administration have been dele-
gated to the Office of Foreign Assets
Control.

Subpart D—Trading With the
Enemy Act (TWEA) Penalties

SOURCE: 68 FR 53642, Sept. 11, 2003, unless
otherwise noted.

§501.700 Applicability.

This subpart is applicable only to
those parts of chapter V promulgated
pursuant to the TWEA, which include
parts 500, 505, and 515.

§501.701 Penalties.

(a) Attention is directed to section 16
of the TWEA, as adjusted pursuant to
the Federal Civil Penalties Inflation
Adjustment Act of 1990 (Pub. L. 101-410,
as amended, 28 U.S.C. 2461 note), which
provides that:

(1) Persons who willfully violate any
provision of TWEA or any license, rule,
or regulation issued thereunder, and
persons who willfully violate, neglect,
or refuse to comply with any order of
the President issued in compliance
with the provisions of TWEA shall,
upon conviction, be fined not more
than $1,000,000 or, if an individual, be
fined not more than $100,000 or impris-
oned for not more than 10 years, or
both; and an officer, director, or agent
of any corporation who knowingly par-
ticipates in such violation shall, upon
conviction, be fined not more than
$100,000 or imprisoned for not more
than 10 years, or both.
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(2) Any property, funds, securities,
papers, or other articles or documents,
or any vessel, together with its tackle,
apparel, furniture, and equipment, con-
cerned in a violation of TWEA may
upon conviction be forfeited to the
United States Government.

(3) The Secretary of the Treasury
may impose a civil penalty of not more
than $65,000 per violation on any person
who violates any license, order, or reg-
ulation issued under TWEA.

NOTE TO PARAGRAPH (a)(3). The current
$65,000 civil penalty cap may be adjusted for
inflation pursuant to the Federal Civil Pen-
alties Inflation Adjustment Act of 1990.

(4) Any property, funds, securities,
papers, or other articles or documents,
or any vessel, together with its tackle,
apparel, furniture, and equipment, that
is the subject of a violation subject to
a civil penalty issued pursuant to
TWEA shall, at the discretion of the
Secretary of the Treasury, be forfeited
to the United States Government.

(b) The criminal penalties provided
in TWEA are subject to increase pursu-
ant to 18 U.S.C. 3571 which, when read
in conjunction with section 16 of
TWEA, provides that persons convicted
of violating TWEA may be fined up to
the greater of either $250,000 for indi-
viduals and $1,000,000 for organizations
or twice the pecuniary gain or loss
from the violation.

(c) Attention is directed to 18 U.S.C.
1001, which provides that whoever, in
any matter within the jurisdiction of
any department or agency of the
United States, knowingly and willfully
falsifies, conceals or covers up by any
trick, scheme, or device a material
fact, or makes any false, fictitious or
fraudulent statements or representa-
tions, or makes or uses any false writ-
ing or document knowing the same to
contain any false, fictitious or fraudu-
lent statement or entry, shall be fined
under title 18, United States Code, or
imprisoned not more than 5 years, or
both.

[68 FR 53642, Sept. 11, 2003, as amended at 68
FR 61361, Oct. 28, 2003]
§501.702

(a) Chief Counsel means the Chief
Counsel (Foreign Assets Control), Of-

Definitions.
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fice of the General Counsel, Depart-
ment of the Treasury.

(b) Day means calendar day. In com-
puting any period of time prescribed in
or allowed by this subpart, the day of
the act, event, or default from which
the designated period of time begins to
run shall not be included. The last day
of the period so computed shall be in-
cluded unless it is a Saturday, Sunday,
or Federal legal holiday, in which
event the period runs until the end of
the next day that is not a Saturday,
Sunday, or Federal legal holiday. In-
termediate Saturdays, Sundays, and
Federal legal holidays shall be ex-
cluded from the computation when the
period of time prescribed or allowed is
seven days or less, not including any
additional time allowed for service by
mail. If on the day a filing is to be
made, weather or other conditions have
caused the designated filing location to
close, the filing deadline shall be ex-
tended to the end of the next day that
the filing location is not closed and
that is not a Saturday, a Sunday, or a
Federal legal holiday. If service is
made by mail, three days shall be
added to the prescribed period for re-
sponse.

(¢c) Department means the Department
of the Treasury.

(d) Director means the Director of the
Office of Foreign Assets Control, De-
partment of the Treasury.

(e) Ex Parte Communication means any
material oral or written communica-
tion not on the public record con-
cerning the merits of a proceeding with
respect to which reasonable prior no-
tice to all parties is not given, on any
material matter or proceeding covered
by these rules, that takes place be-
tween: A party to the proceeding, a
party’s counsel, or any other interested
individual; and the Administrative Law
Judge or Secretary’s designee handling
that proceeding. A request to learn the
status of a proceeding does not con-
stitute an ex parte communication;
and settlement inquiries and discus-
sions do not constitute ex parte com-
munications.

(f) General Counsel means the General
Counsel of the U.S. Department of the
Treasury.
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(g) Order of Settlement means a writ-
ten order issued by the Director termi-
nating a civil penalty action. An Order
of Settlement does not constitute an
agency decision that any violation
took place.

(h) Order Instituting Proceedings
means a written order issued by the Di-
rector to initiate a civil penalty hear-
ing.

(i) Prepenalty Notice means a written
notification from the Director inform-
ing a respondent of the alleged viola-
tion(s) and the respondent’s right to re-
spond.

(j) Penalty Notice means a written no-
tification from the Director informing
a respondent that the Director has
made a finding of violation and, absent
a request for a hearing, will impose a
civil monetary penalty.

(k) Proceeding means any agency
process initiated by an ‘‘Order Insti-
tuting Proceedings,’”’ or by the filing of
a petition for review of an Administra-
tive Law Judge’s decision or ruling.

(1) Respondent means any individual
alleged by the Director to have vio-
lated a TWEA-based sanctions regula-
tion.

(m) Secretary’s designee means a U.S.
Treasury Department official delegated
responsibility by the Secretary of the
Treasury to consider petitions for re-
view of Administrative Law Judge de-
cisions made in civil penalty hearings
conducted pursuant to this subpart.

(n) Secretary means the Secretary of
the Treasury.

§501.703 Overview of civil penalty
process and construction of rules.

(a) The administrative process for en-
forcing TWEA sanctions programs pro-
ceeds as follows:

(1) The Director of the Office of For-
eign Assets Control will notify a sus-
pected violator (hereinafter ‘‘respond-
ent”’) of an alleged violation by issuing
a ‘“‘Prepenalty Notice.”” The Prepenalty
Notice shall describe the alleged viola-
tion(s) and include a proposed civil
penalty amount.

(2) The respondent will have 60 days
from the date the Prepenalty Notice is
served to make a written presentation
either defending against the alleged
violation or admitting the violation. A
respondent who admits a violation may
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offer information as to why a monetary
penalty should not be imposed or why,
if imposed, the monetary penalty
should be in a lesser amount than pro-
posed.

(3) Absent a settlement agreement or
a finding that no violation occurred,
the Director of the Office of Foreign
Assets Control will issue a ‘‘Penalty
Notice.” The respondent will have 30
days from the date of service to either
pay the penalty or request a hearing.

(4) If the respondent requests a hear-
ing, the Director of the Office of For-
eign Assets Control will have two op-
tions:

(i) The Director may issue an ‘‘Order
Instituting Proceedings’ and refer the
matter to an Administrative Law
Judge for a hearing and decision; or

(ii) The Director may determine to
discontinue the penalty action based
on information presented by the re-
spondent.

(5) Absent review by a Secretary’s
designee, the decision of the Adminis-
trative Law Judge will become the
final decision of the Department with-
out further proceedings.

(6) If review is taken by a Secretary’s
designee, the Secretary’s designee
reaches the final decision of the De-
partment.

(7) A respondent may seek judicial
review of the final decision of the De-
partment.

(b) Construction of rules. The rules
contained in this subpart shall be con-
strued and administered to promote
the just, speedy, and inexpensive deter-
mination of every action. To the extent
there is a conflict between the rules
contained in this subpart and a proce-
dural requirement contained in any
statute, the requirement in the statute
shall control.

§501.704 Appearance and practice.

No person shall be represented before
the Director in any civil penalty mat-
ter, or an Administrative Law Judge or
the Secretary’s designee in a civil pen-
alty hearing, under this subpart except
as provided in this section.

(a) Representing oneself. In any pro-
ceeding, an individual may appear on
his or her own behalf.

(b) Representative. Upon written no-
tice to the Director,
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(1) A respondent may be represented
by a personal representative. If a re-
spondent wishes to be represented by
counsel, such counsel must be an attor-
ney at law admitted to practice before
the Supreme Court of the TUnited
States, the highest court of any State,
commonwealth, possession, or terri-
tory of the United States, or the Dis-
trict of Columbia;

(2) A duly authorized member of a
partnership may represent the partner-
ship; and

(3) A bona fide officer, director, or
employee of a corporation, trust or as-
sociation may represent the corpora-
tion, trust or association.

(c) Director representation. The Direc-
tor shall be represented by members of
the Office of Chief Counsel or any other
counsel specifically assigned by the
General Counsel.

(d) Conflicts of interest—(1) Conflict of
interest in representation. No individual
shall appear as representative for a re-
spondent in a proceeding conducted
pursuant to this subpart if it reason-
ably appears that such representation
may be materially limited by that rep-
resentative’s responsibilities to a third
person, or by that representative’s own
interests.

(2) Corrective measures. An Adminis-
trative Law Judge may take corrective
measures at any stage of a proceeding
to cure a conflict of interest in rep-
resentation, including the issuance of
an order limiting the scope of represen-
tation or disqualifying an individual
from appearing in a representative ca-
pacity for the duration of the pro-
ceeding.

§501.705 Service and filing.

(a) Service of Prepenalty Notice, Pen-
alty Notice, Acknowledgment of Hearing
Request and Order Instituting Pro-
ceedings. The Director shall cause any
Prepenalty Notice, Penalty Notice, Ac-
knowledgment of Hearing Request,
Order Instituting Proceedings, and
other related orders and decisions, or
any amendments or supplements there-
to, to be served upon the respondent.

(1) Service on individuals. Service shall
be complete:

(i) Upon the date of mailing by first
class (regular) mail to the respondent
at the respondent’s last known address,
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or to a representative authorized to re-
ceive service, including qualified rep-
resentatives noticed to the Director
pursuant to §501.704. Absent satisfac-
tory evidence in the administrative
record to the contrary, the Director
may presume that the date of mailing
is the date stamped on the first page of
the notice or order. The respondent
may rebut the presumption that a no-
tice or order was mailed on the
stamped mailing date only by pre-
senting evidence of the postmark date
on the envelope in which the notice or
order was mailed;

(ii) Upon personal service on the re-
spondent; or leaving a copy at the re-
spondent’s place of business with a
clerk or other person in charge thereof;
or leaving a copy at the respondent’s
dwelling house or usual place of abode
with a person at least 18 years of age
then residing therein; or with any
other representative authorized by ap-
pointment or by law to accept or re-
ceive service for the respondent, in-
cluding representatives noticed to the
Director pursuant to §501.704; and evi-
denced by a certificate of service
signed and dated by the individual
making such service, stating the meth-
od of service and the identity of the in-
dividual with whom the notice or order
was left; or

(iii) Upon proof of service on a re-
spondent who is not resident in the
United States by any method of service
permitted by the law of the jurisdic-
tion in which the respondent resides or
is located, provided the requirements
of such foreign law satisfy due process
requirements under United States law
with respect to notice of administra-
tive proceedings, and where applicable
laws or intergovernmental agreements
or understandings make the methods of
service set forth in paragraphs (a)(1)(i)
and (ii) of this section inappropriate or
ineffective for service upon the non-
resident respondent.

(2) Service on corporations and other
entities. Service is complete upon deliv-
ering a copy of the notice or order to a
partner, bona fide officer, director,
managing or general agent, or any
other agent authorized by appointment
or by law to receive such notice, by
any method specified in paragraph
(a)(1) of this section.
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(b) Service of responses to Prepenalty
Notice, Penalty Notice, and requests for a
hearing. A respondent shall serve a re-
sponse to a Prepenalty Notice and any
request for a hearing on the Director
through the Chief of Civil Penalties,
Office of Foreign Assets Control, U.S.
Treasury Department, 1500 Pennsyl-
vania Avenue, NW., Washington DC
20220, with the envelope prominently
marked ‘‘Urgent: Part 501 Action.”
Service shall be complete upon the
date of mailing, as evidenced by the
post-mark date on the envelope, by
first class (regular) mail.

(c) Service or filing of papers in connec-
tion with any hearing by an Administra-
tive Law Judge or review by the Sec-
retary’s designee—(1) Service on the Di-
rector and/or each respondent. (i) Each
paper, including each notice of appear-
ance, written motion, brief, petition
for review, statement in opposition to
petition for review, or other written
communication, shall be served upon
the Director and/or each respondent in
the proceeding in accordance with
paragraph (a) of this section; provided,
however, that no service shall be re-
quired in the case of documents that
are the subject of a motion seeking a
protective order to limit or prevent
disclosure to another party.

(ii) Service upon the Director shall
be made through the Chief Counsel
(Foreign Assets Control), U.S. Treas-
ury Department, 1500 Pennsylvania Av-
enue, NW., Washington, DC 20220, with
the envelope prominently marked “‘Ur-
gent: Part 501 Proceeding.”

(iii) Service may be made:

(A) As provided in paragraph (a) of
this section;

(B) By mailing the papers through
the U.S. Postal Service by Express
Mail; or

(C) By transmitting the papers by
facsimile machine where the following
conditions are met:

(I) The persons serving each other by
facsimile transmission have agreed to
do so in a writing, signed by each
party, which specifies such terms as
they deem necessary with respect to
facsimile machine telephone numbers
to be used, hours of facsimile machine
operation, the provision of non-fac-
simile original or copy, and any other
such matters; and
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(2) Receipt of each document served
by facsimile is confirmed by a manu-
ally signed receipt delivered by fac-
simile machine or other means agreed
to by the parties.

(iv) Service by U.S. Postal Service
Express Mail is complete upon delivery
as evidenced by the sender’s receipt.
Service by facsimile is complete upon
confirmation of transmission by deliv-
ery of a manually signed receipt.

(2) Filing with the Administrative Law
Judge. Unless otherwise provided, all
briefs, motions, objections, applica-
tions or other filings made during a
proceeding before an Administrative
Law Judge, and all requests for review
by the Secretary’s designee, shall be
filed with the Administrative Law
Judge.

(3) Filing with the Secretary’s designee.
And all briefs, motions, objections, ap-
plications or other filings made during
a proceeding before the Secretary’s
designee shall be filed with the Sec-
retary’s designee.

(4) Certificate of service. Papers filed
with an Administrative Law Judge or
Secretary’s designee shall be accom-
panied by a certificate stating the
name of each person served, the date of
service, the method of service and the
mailing address or facsimile telephone
number to which service was made, if
not made in person. If the method of
service to any person is different from
the method of service to any other per-
son, the certificate shall state why a
different means of service was used.

(5) Form of briefs. All briefs con-
taining more than 10 pages shall, to the
extent applicable, include a table of
contents, an alphabetized table of
cases, a table of statutes, and a table of
other authorities cited, with references
to the pages of the brief wherein they
are cited.

(6) Specifications. All original docu-
ments shall be filed with the Adminis-
trative Law Judge or Secretary’s des-
ignee, as appropriate. Papers filed in
connection with any proceeding shall:

(i) Be on one grade of unglazed white
paper measuring 8.5x11 inches, except
that, to the extent that the reduction
of larger documents would render them
illegible, such documents may be filed
on larger paper;
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(ii) Be typewritten or printed in ei-
ther 10- or 12-point typeface or other-
wise reproduced by a process that pro-
duces permanent and plainly legible
copies;

(iii) Include at the head of the paper,
or on a title page, the title of the pro-
ceeding, the name(s) of each respond-
ent, the subject of the particular paper
or pleading, and the file number as-
signed to the proceeding;

(iv) Be formatted with all margins at
least 1 inch wide;

(v) Be double-spaced, with single-
spaced footnotes and single-spaced in-
dented quotations; and

(vi) Be stapled, clipped or otherwise
fastened in the upper left corner.

(7T Signature requirement and effect.
All papers must be dated and signed by
a member of the Office of Chief Coun-
sel, or other counsel assigned by the
General Counsel to represent the Direc-
tor, or a respondent or respondent’s
representative, as appropriate. If a fil-
ing is signed by a respondent’s rep-
resentative it shall state that rep-
resentative’s mailing address and tele-
phone number. A respondent who rep-
resents himself or herself shall sign his
or her individual name and state his or
her address and telephone number on
every filing. A witness deposition shall
be signed by the witness.

(i) Effect of signature. The signature
shall constitute a certification that:

(A) The person signing the filing has
read the filing;

(B) To the best of his or her knowl-
edge, information, and belief, formed
after reasonable inquiry, the filing is
well grounded in fact and is warranted
by existing law or a good faith argu-
ment for the extension, modification,
or reversal of existing law; and

(C) The filing is not made for any im-
proper purpose, such as to harass or to
cause unnecessary delay or needless in-
crease in the cost of adjudication.

(ii) If a filing is not signed, the Ad-
ministrative Law Judge (or the Sec-
retary’s designee) shall strike the fil-
ing, unless it is signed promptly after
the omission is called to the attention
of the person making the filing.

(d) Service of written orders or deci-
sions issued by the Administrative Law
Judge or Secretary’s designee. Written
orders or decisions issued by the Ad-
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ministrative Law Judge or the Sec-
retary’s designee shall be served
promptly on each respondent and the
Director pursuant to any method of
service authorized under paragraph (a)
of this section. Service of such orders
or decisions shall be made by the Ad-
ministrative Law Judge or the Sec-
retary’s designee, as appropriate.

§501.706 Prepenalty Notice; issuance
by Director.

(a) When required. If the Director has
reason to believe there has occurred a
violation of any provision of parts 500
or 515 of this chapter or a violation of
the provisions of any license, ruling,
regulation, order, direction or instruc-
tion issued by or pursuant to the direc-
tion or authorization of the Secretary
pursuant to parts 500 or 515 of this
chapter or otherwise under the Trading
With the Enemy Act, and the Director
determines that further civil pro-
ceedings are warranted, the Director
shall issue a Prepenalty Notice. The
Prepenalty Notice may be issued
whether or not another agency has
taken any action with respect to the
matter.

(b) Contents of notice—(1) Facts of vio-
lation. The Prepenalty Notice shall de-
scribe the alleged violation, specify the
laws and regulations allegedly vio-
lated, and state the amount of the pro-
posed monetary penalty.

(2) Right to respond. The Prepenalty
Notice shall inform the respondent of
respondent’s right to make a written
presentation within the time pre-
scribed in §501.707 as to why the re-
spondent believes there should be no
finding of a violation or why, if the re-
spondent admits the violation, a mone-
tary penalty should not be imposed or
why, if imposed, the monetary penalty
should be in a lesser amount than pro-
posed. The Prepenalty Notice shall also
inform the respondent that:

(i) The act of submitting a written
response by the respondent is a factor
that may result in a lower penalty ab-
sent any aggravating factors; and

(ii) If the respondent fails to respond
to the Prepenalty Notice within the ap-
plicable 60-day period set forth in
§501.707, the Director may proceed with
the issuance of a Penalty Notice.
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(3) Right to request a hearing. The
Prepenalty Notice shall inform the re-
spondent of respondent’s right, if a sub-
sequent Penalty Notice is issued, to re-
quest an administrative hearing. The
Director will not consider any request
for an administrative hearing until a
Penalty Notice has been issued.

§501.707
tice.

Response to Prepenalty No-

(a) Deadline for response.

(1) The respondent shall have 60 days
after the date of service of the
Prepenalty Notice pursuant to
§501.705(a) to respond thereto. The re-
sponse, signed and dated, shall be
served as provided in §501.705(b).

(2) In response to a written request
by the respondent, the Director may,
at his or her discretion for the purpose
of conducting settlement negotiations
or for other valid reasons, grant addi-
tional time for a respondent to submit
a response to the Prepenalty Notice.

(3) The failure to submit a response
within the time period set forth in this
paragraph (a), including any additional
time granted by the Director, shall be
deemed to be a waiver of the right to
respond to the Prepenalty Notice.

(b) Form and contents of response.

(1) In general. The response need not
be in any particular form, but must be
typewritten and contain the heading
“Response to Prepenalty Notice” and
the Office of Foreign Assets Control
identification number shown near the
top of the Prepenalty Notice. It should
be responsive to the allegations con-
tained therein and set forth the nature
of the respondent’s admission of the
violation, or defenses and claims for
mitigation, if any.

(i) The response must admit or deny
specifically each separate allegation of
violation made in the Prepenalty No-
tice. If the respondent is without
knowledge as to an allegation, the re-
sponse shall so state, and such state-
ment shall constitute a denial. Any al-
legation not specifically addressed in
the response shall be deemed admitted.

(ii) The response must set forth any
additional or new matter or arguments
the respondent seeks, or shall seek, to
use in support of all defenses or claims
for mitigation. Any defense the re-
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spondent wishes to assert must be in-
cluded in the response.

(iii) The response must accurately
state (for each respondent, if applica-
ble) the respondent’s full name and ad-
dress for future service, together with
a current telephone and, if applicable,
facsimile machine number. If respond-
ent is represented, the representative’s
full name and address, together with
telephone and facsimile numbers, may
be provided instead of service informa-
tion for the respondent. The respond-
ent or respondent’s representative of
record is responsible for providing
timely written notice to the Director
of any subsequent changes in the infor-
mation provided.

(iv) Financial disclosure statement re-
quirement. Any respondent who asserts
financial hardship or an inability to
pay a penalty shall include with the re-
sponse a financial disclosure statement
setting forth in detail the basis for as-
serting the financial hardship or inabil-
ity to pay a penalty, subject to 18
U.S.C. 1001.

(2) Settlement. In addition, or as an al-
ternative, to a written response to a
Prepenalty Notice, the respondent or
respondent’s representative may seek
settlement of the alleged violation(s).
See §501.710. In the event of settlement
prior to the issuance of a Penalty No-
tice, the claim proposed in the
Prepenalty Notice will be withdrawn
and the respondent will not be required
to make a written response to the
Prepenalty Notice. In the event no set-
tlement is reached, a written response
to the Prepenalty Notice is required
pursuant to paragraph (c) of this sec-
tion.

§501.708 Director’s finding of no pen-
alty warranted.

If after considering any written re-
sponse to the Prepenalty Notice sub-
mitted pursuant to §501.707 and any
other relevant facts, the Director de-
termines that there was no violation or
that the violation does not warrant the
imposition of a civil monetary penalty,
the Director promptly shall notify the
respondent in writing of that deter-
mination and that no civil monetary
penalty pursuant to this subpart will
be imposed.
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§501.709 Penalty notice.

(a) If, after considering any written
response to the Prepenalty Notice, and
any other relevant facts, the Director
determines that there was a violation
by the respondent and that a monetary
penalty is warranted, the Director
promptly shall issue a Penalty Notice
informing the respondent that, absent
a timely request for an administrative
hearing, the Director will impose the
civil monetary penalty described in the
Penalty Notice. The Penalty Notice
shall inform the respondent:

(1) Of the respondent’s right to sub-
mit a written request for an adminis-
trative hearing not later than 30 days
after the date of service of the Penalty
Notice;

(2) That in the absence of a timely re-
quest for a hearing, the issuance of the
Penalty Notice constitutes final agen-
cy action;

(3) That, absent a timely request for
a hearing, payment (or arrangement
with the Financial Management Serv-
ice of the Department for installment
payment) of the assessed penalty must
be made not later than 30 days after
the date of service of the Penalty No-
tice; and

(4) That absent a timely request for a
hearing, the respondent must furnish
respondent’s taxpayer identification
number pursuant to 31 U.S.C. 7701 and
that the Director intends to use such
information for the purposes of col-
lecting and reporting on any delin-
quent penalty amount in the event of a
failure to pay the penalty imposed.

§501.710 Settlement.

(a) Availability. Either the Director or
any respondent may, at any time dur-
ing the administrative civil penalty
process described in this subpart, pro-
pose an offer of settlement. The
amount accepted in settlement may be
less than the civil penalty that might
be imposed in the event of a formal de-
termination of violation. Upon mutual
agreement by the Director and a re-
spondent on the terms of a settlement,
the Director shall issue an Order of
Settlement.

(b) Procedure—(1) Prior to issuance of
Penalty Notice. Any offer of settlement
made by a respondent prior to the
issuance of a Penalty Notice shall be

18

31 CFR Ch. V (7-1-11 Edition)

submitted, in writing, to the Chief of
Civil Penalties, Office of Foreign As-
sets Control, U.S. Department of the
Treasury, 1500 Pennsylvania Avenue,
NW., Washington, DC 20220.

(2) After issuance of Penalty Notice.
Any offer of settlement made by a re-
spondent after issuance of a Penalty
Notice shall state that it is made pur-
suant to this section; shall recite or in-
corporate as a part of the offer the pro-
visions of paragraphs (b)(5)(ii) and
(b)(6) of this section; shall be signed by
the respondent making the offer, and
not only by his or her representative;
and shall be submitted to the Chief
Counsel.

(3) Extensions of time. The submission
of any settlement offer does not pro-
vide a basis for adjourning or otherwise
delaying all or any portion of the ad-
ministrative civil penalty process.

(i) Prior to issuance of Order Instituting
Proceedings. Any respondent (or poten-
tial respondent in the case of a pending
Prepenalty Notice) may request, in
writing, that the Director withhold
issuance of any such notice, or grant
an extension of time to respond to any
such Notice, for a period not to exceed
60 days for the exclusive purpose of ef-
fecting settlement. The Director may
grant any such request, in writing,
under terms and conditions within his
or her discretion.

(ii) After issuance of Order Instituting
Proceedings. Upon mutual agreement of
the Director and a respondent, the Ad-
ministrative Law Judge may grant an
extension of time, for a period not to
exceed 60 days, for the exclusive pur-
pose of effecting settlement.

4) Views of Administrative Law Judge.
Where an Administrative Law Judge is
assigned to a proceeding, the Director
or the respondent may request that the
Administrative Law Judge express his
or her views regarding the appropriate-
ness of the offer of settlement. A re-
quest for the Administrative Law
Judge to express his or her views on an
offer of settlement or otherwise to par-
ticipate in a settlement conference
constitutes a waiver by the party mak-
ing the request of any right to claim
bias or prejudgment by the Adminis-
trative Law Judge based on the views
expressed.
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(5) Waivers. (i) By submitting an offer
of settlement, a respondent making the
offer waives, subject to acceptance of
the offer:

(A) All hearings pursuant to section
16 of the Trading with the Enemy Act
(50 U.S.C. App. 16);

(B) The filing of proposed findings of
fact and conclusions of law;

(C) Proceedings before, and a decision
by, an Administrative Law Judge;

(D) All post-hearing procedures; and

(BE) Judicial review by any court.

(ii) By submitting an offer of settle-
ment the respondent further waives:

(A) Such provisions of this subpart or
other requirements of law as may be
construed to prevent any member of
the Director’s staff, or members of the
Office of Chief Counsel or other counsel
assigned by the General Counsel, from
participating in or advising the Direc-
tor as to any order, opinion, finding of
fact, or conclusion of law to be entered
pursuant to the offer; and

(B) Any right to claim bias or pre-
judgment by the Director based on the
consideration of or discussions con-
cerning settlement of all or any part of
the proceeding.

(6) If the Director rejects the offer of
settlement, the respondent shall be so
notified in writing and the offer of set-
tlement shall be deemed withdrawn.
The rejected offer shall not constitute
a part of the record in any proceeding
against the respondent making the
offer, provided, however, that rejection
of an offer of settlement does not affect
the continued validity of waivers pur-
suant to paragraph (b)(5) of this section
with respect to any discussions con-
cerning the rejected offer of settle-
ment.

(7) No settlement offer or proposal, or
any subsequent negotiation or resolu-
tion, is admissible as evidence in any
administrative proceeding initiated by
the Director.

§501.711 Hearing request.

(a) Deadline for request. A request for
an agency hearing shall be served on
the Director not later than 30 days
after the date of service of the Penalty
Notice. See §501.705(b). A respondent
may not reserve the right to request a
hearing after expiration of the 30 cal-
endar day period. A request for a hear-
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ing that is not made as required by this
paragraph shall constitute a waiver of
the respondent’s right to a hearing.

(b) Form and contents of request. The
request need not be in any particular
form, but must be typewritten and con-
tain the heading ‘‘Request for Agency
Hearing’’. The request must include
the Office of Foreign Assets Control
identification number shown near the
top of the Penalty Notice. It should be
responsive to the determination con-
tained in the Penalty Notice and set
forth the nature of the respondent’s de-
fenses or claims for mitigation, if any.

(1) The request must admit or deny
specifically each separate determina-
tion of violation made in the Penalty
Notice. If the respondent is without
knowledge as to a determination, the
request shall so state, and such state-
ment shall constitute a denial. Any de-
termination not specifically addressed
in the response shall be deemed admit-
ted.

(2) The request must set forth any
additional or new matter or arguments
the respondent seeks, or shall seek, to
use in support of all defenses or claims
for mitigation. Any defense the re-
spondent wishes to assert must be in-
cluded in the request.

(3) The request must accurately
state, for each respondent (if applica-
ble), the respondent’s full name and ad-
dress for future service, together with
current telephone and, if applicable, a
facsimile machine number. If respond-
ent is represented, the representative’s
full name and address, together with
telephone and facsimile numbers, may
be provided in lieu of service informa-
tion for the respondent. The respond-
ent or respondent’s representative is
responsible for providing timely writ-
ten notice to the Director of any subse-
quent changes in the information pro-
vided.

(c) Signature requirement. The re-
spondent or, if represented, the re-
spondent’s representative, must sign
the hearing request.

§501.712 Acknowledgment of hearing
request.

No later than 60 days after service of
any hearing request, the Director shall
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acknowledge receipt and inform a re-
spondent, in writing, whether an Order
Instituting Proceedings shall be issued.

§501.713 Order
ceedings.

If a respondent makes a timely re-
quest for a hearing, the Director shall
determine, at his or her option, wheth-
er to dismiss the violation(s) set forth
in the Penalty Notice or to issue an
Order Instituting Proceedings to ini-
tiate the hearing process. The Order
shall be served on the respondent(s) as
provided in §501.705(c)(1). The Director
may, in his or her discretion, withdraw
an Order Instituting Proceedings at
any time prior to the issuance of a de-
cision by the Administrative Law
Judge.

(a) Content of Order. The Order Insti-
tuting Proceedings shall:

(1) Be prepared by the Office of the
Chief Counsel or other counsel assigned
by the General Counsel and based on
information provided by the Director;

(2) State the legal authority under
which the hearing is to be held;

(3) Contain a short and plain state-
ment of the alleged violation(s) to be
considered and determined (including
the matters of fact and law asserted) in
such detail as will permit a specific re-
sponse thereto;

(4) State the amount of the penalty
sought in the proceeding; and

(5) Be signed by the Director.

(b) Combining penalty actions. The Di-
rector may combine claims contained
in two or more Penalty Notices involv-
ing the same respondent, and for which
hearings have been requested, into a
single Order Instituting Proceedings.

(c) Amendment to Order Instituting
Proceedings. Upon motion by the Direc-
tor, the Administrative Law Judge
may, at any time prior to issuance of a
decision, permit the Director to amend
an Order Instituting Proceedings to in-
clude new matters of fact or law that
are within the scope of the original
Order Instituting Proceedings.

Instituting Pro-

§501.714 Answer to Order Instituting
Proceedings.

(a) When required. Not later than 45
days after service of the Order Insti-
tuting Proceedings, the respondent
shall file, with the Administrative Law
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Judge and the Office of Chief Counsel,
an answer to each of the allegations
contained therein. If the Order Insti-
tuting Proceedings is amended, the Ad-
ministrative Law Judge may require
that an amended answer be filed and, if
such an answer is required, shall speci-
fy a date for the filing thereof.

(b) Contents; effect of failure to deny.
Unless otherwise directed by the Ad-
ministrative Law Judge, an answer
shall specifically admit, deny, or state
that the respondent does not have, and
is unable to obtain, sufficient informa-
tion to admit or deny each allegation
in the Order Instituting Proceedings.
When a respondent intends to deny
only a part of an allegation, the re-
spondent shall specify so much of it as
is true and shall deny only the remain-
der. A statement of lack of information
shall have the effect of a denial. A de-
fense of res judicata, statute of limita-
tions or any other matter constituting
an affirmative defense shall be asserted
in the answer. Any allegation not spe-
cifically addressed in the answer shall
be deemed admitted.

(c) Motion for more definite statement.
A respondent may file with an answer
a motion for a more definite statement
of specified matters of fact or law to be
considered or determined. Such motion
shall state the respects in which, and
the reasons why, each such matter of
fact or law should be required to be
made more definite. If the motion is
granted, the order granting such mo-
tion shall set the periods for filing such
a statement and any answer thereto.

(d) Amendments. A respondent may
amend its answer at any time by writ-
ten consent of the Director or with per-
mission of the Administrative Law
Judge. Permission shall be freely
granted when justice so requires.

(e) Failure to file answer: default. If a
respondent fails to file an answer re-
quired by this subpart within the time
prescribed, such respondent may be
deemed in default pursuant to
§501.716(a). A party may make a mo-
tion to set aside a default pursuant to
§501.726(e).

§501.715 Notice of Hearing.

(a) If the Director issues an Order In-
stituting Proceedings, the respondent
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shall receive not less than 45 days no-
tice of the time and place of the hear-
ing.

(b) Time and place of hearing. All
hearings shall be held in the Wash-
ington, DC metropolitan area unless,
based on extraordinary reasons, other-
wise mutually agreed by the respond-
ent and the Director. The time for any
hearing shall be fixed with due regard
for the public interest and the conven-
ience and necessity of the parties or
their representatives. Requests to
change the time of a hearing may be
submitted to the Administrative Law
Judge, who may modify the hearing
date(s) and/or time(s) and place. All re-
quests for a change in the date and
time and/or place of a hearing must be
received by the Administrative Law
Judge and served upon the parties no
later than 15 days before the scheduled
hearing date.

(c) Failure to appear at hearings: de-
fault. Any respondent named in an
order instituting proceedings as a per-
son against whom findings may be
made or penalties imposed who fails to
appear (in person or through a rep-
resentative) at a hearing of which he or
she has been duly notified may be
deemed to be in default pursuant to
§501.716(a.). Without  further  pro-
ceedings or notice to the respondent,
the Administrative Law Judge may
enter a finding that the right to a hear-
ing was waived, and the Penalty Notice
shall constitute final agency action as
provided in §501.709(a)(2). A respondent
may make a motion to set aside a de-
fault pursuant to §501.726(e).

§501.716 Default.

(a) A party to a proceeding may be
deemed to be in default and the Admin-
istrative Law Judge (or the Secretary’s
designee during review proceedings)
may determine the proceeding against
that party upon consideration of the
record if that party fails:

(1) To appear, in person or through a
representative, at any hearing or con-
ference of which the party has been no-
tified;

(2) To answer, to respond to a disposi-
tive motion within the time provided,
or otherwise to prosecute or defend the
proceeding; or
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(3) To cure a deficient filing within
the time specified by the Administra-
tive Law Judge (or the Secretary’s des-
ignee) pursuant to §501.729(b).

(b) In deciding whether to determine
the proceedings against a party deemed
to be in default, the Administrative
Law Judge shall consider the record of
the proceedings (including the Order
Instituting Proceedings) and shall con-
strue contested matters of fact and law
against the party deemed to be in de-
fault.

(¢c) For information and procedures
pertaining to a motion to set aside a
default, see §501.726(e).

§501.717 Consolidation of proceedings.

By order of the Administrative Law
Judge, proceedings involving common
questions of law and fact may be con-
solidated for hearing of any or all the
matters at issue in such proceedings.
The Administrative Law Judge may
make such orders concerning the con-
duct of such proceedings as he or she
deems appropriate to avoid unneces-
sary cost or delay. Consolidation shall
not prejudice any rights under this
subpart and shall not affect the right
of any party to raise issues that could
have been raised if consolidation had
not occurred.

§501..718
ings.
All hearings shall be conducted in a
fair, impartial, expeditious and orderly
manner. Each party has the right to
present its case or defense by oral and
documentary evidence and to conduct
such cross examination as may be re-
quired for full disclosure of the rel-
evant facts. The Director shall present
his or her case-in-chief first. The Direc-
tor shall be the first party to present
an opening statement and a closing
statement and may make a rebuttal
statement after the respondent’s clos-
ing statement.

Conduct and order of hear-

§501.719 Ex parte communications.

(a) Prohibition. (1) From the time the
Director issues an Order Instituting
Proceedings until the date of final de-
cision, no party, interested person, or
representative thereof shall knowingly
make or cause to be made an ex parte
communication.
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(2) Except to the extent required for
the disposition of ex parte communica-
tion matters as authorized by law, the
Secretary’s designee and the Adminis-
trative Law Judge presiding over any
proceeding may not:

(i) Consult a person or party on an
issue, unless on notice and opportunity
for all parties to participate; or

(ii) Be responsible to or subject to
the supervision, direction of, or evalua-
tion by, an employee engaged in the
performance of investigative or pros-
ecutorial functions for the Depart-
ment.

(b) Procedure upon occurrence of ex
parte communication. If an ex parte
communication is received by the Ad-
ministrative Law Judge or the Sec-
retary’s designee, the Administrative
Law Judge or the Secretary’s designee,
as appropriate, shall cause all of such
written communication (or, if the com-
munication is oral, a memorandum
stating the substance of the commu-
nication) to be placed on the record of
the proceeding and served on all par-
ties. A party may, not later than 10
days after the date of service, file a re-
sponse thereto and may recommend
that the person making the prohibited
communication be sanctioned pursuant
to paragraph (c) of this section.

(c) Sanctions. Any party to the pro-
ceeding, a party’s representative, or
any other interested individual, who
makes a prohibited ex parte commu-
nication, or who encourages or solicits
another to make any such communica-
tion, may be subject to any appropriate
sanction or sanctions imposed by the
Administrative Law Judge or the Sec-
retary’s designee, as appropriate, for
good cause shown, including, but not
limited to, exclusion from the hearing
and an adverse ruling on the issue that
is the subject of the prohibited commu-
nication.

§501.720

Any officer or employee engaged in
the performance of investigative or
prosecutorial functions for the Depart-
ment in a proceeding as defined in
§501.702 may not, in that proceeding or
one that is factually related, partici-
pate or advise in the decision pursuant
to Section 557 of the Administrative

Separation of functions.
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Procedure Act, 5 U.S.C. 557, except as a
witness or counsel in the proceeding.

§501.721 Hearings to be public.

All hearings, except hearings on ap-
plications for confidential treatment
filed pursuant to §501.725(b), shall be
public unless otherwise ordered by the
Administrative Law Judge or the Sec-
retary’s designee, as appropriate, on
his or her own motion or the motion of
a party.

§501.722 Prehearing conferences.

(a) Purposes of conferences. The pur-
poses of prehearing conferences in-
clude, but are not limited to:

(1) Expediting the disposition of the
proceeding;

(2) Establishing early and continuing
control of the proceeding by the Ad-
ministrative Law Judge; and

(3) Improving the quality of the hear-
ing through more thorough prepara-
tion.

(b) Procedure. On his or her own mo-
tion or at the request of a party, the
Administrative Law Judge may direct
a representative or any party to attend
one or more prehearing conferences.
Such conferences may be held with or
without the Administrative Law Judge
present as the Administrative Law
Judge deems appropriate. Where such a
conference is held outside the presence
of the Administrative Law Judge, the
Administrative Law Judge shall be ad-
vised promptly by the parties of any
agreements reached. Such conferences
also may be held with one or more per-
sons participating by telephone or
other remote means.

(c) Subjects to be discussed. At a pre-
hearing conference consideration may
be given and action taken with respect
to the following:

(1) Simplification and clarification of
the issues;

(2) Exchange of witness and exhibit
lists and copies of exhibits;

(3) Admissions of fact and stipula-
tions concerning the contents, authen-
ticity, or admissibility into evidence of
documents;

(4) Matters of which official notice
may be taken;

(5) The schedule for exchanging pre-
hearing motions or briefs, if any;

(6) The method of service for papers;
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(7) Summary disposition of any or all
issues;

(8) Settlement of any or all issues;

(9) Determination of hearing dates
(when the Administrative Law Judge is
present);

(10) Amendments to the Order Insti-
tuting Proceedings or answers thereto;

(11) Production of documents as set
forth in §501.723, and prehearing pro-
duction of documents in response to
subpoenas duces tecum as set forth in
§501.728; and

(12) Such other matters as may aid in
the orderly and expeditious disposition
of the proceeding.

(d) Timing of conferences. Unless the
Administrative Law Judge orders oth-
erwise, an initial prehearing con-
ference shall be held not later than 14
days after service of an answer. A final
conference, if any, should be held as
close to the start of the hearing as rea-
sonable under the circumstances.

(e) Prehearing orders. At or following
the conclusion of any conference held
pursuant to this rule, the Administra-
tive Law Judge shall enter written rul-
ings or orders that recite the agree-
ment(s) reached and any procedural de-
terminations made by the Administra-
tive Law Judge.

(f) Failure to appear: default. A re-
spondent who fails to appear, in person
or through a representative, at a pre-
hearing conference of which he or she
has been duly notified may be deemed
in default pursuant to §501.716(a). A re-
spondent may make a motion to set
aside a default pursuant to §501.726(e).

§501.723 Prehearing disclosures;
methods to discover additional mat-
ter.

(a) Initial disclosures. (1) Except to the
extent otherwise stipulated or directed
by order of the Administrative Law
Judge, a party shall, without awaiting
a discovery request, provide to the op-
posing party:

(i) The name and, if known, the ad-
dress and telephone number of each in-
dividual likely to have discoverable in-
formation that the disclosing party
may use to support its claims or de-
fenses, unless solely for impeachment
of a witness appearing in person or by
deposition, identifying the subjects of
the information; and
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(ii) A copy, or a description by cat-
egory and location, of all documents,
data compilations, and tangible things
that are in the possession, custody, or
control of the party and that the dis-
closing party may use to support its
claims or defenses, unless solely for
impeachment of a witness appearing in
person or by deposition;

(2) The disclosures described in para-
graph (a)(1)(i) of this section shall be
made not later than 30 days after the
issuance of an Order Instituting Pro-
ceedings, unless a different time is set
by stipulation or by order of the Ad-
ministrative Law Judge.

(b) Prehearing disclosures. (1) In addi-
tion to the disclosures required by
paragraph (a) of this section, a party
must provide to the opposing party,
and promptly file with the Administra-
tive Law Judge, the following informa-
tion regarding the evidence that it may
present at hearing for any purpose
other than solely for impeachment of a
witness appearing in person or by depo-
sition:

(i) An outline or narrative summary
of its case or defense (the Order Insti-
tuting Proceedings will usually satisfy
this requirement for the Director and
the answer thereto will usually satisfy
this requirement for the respondent);

(ii) The legal theories upon which it
will rely;

(iii) Copies and a list of documents or
exhibits that it intends to introduce at
the hearing; and

(iv) A list identifying each witness
who will testify on its behalf, including
the witness’s name, occupation, ad-
dress, phone number, and a brief sum-
mary of the expected testimony.

(2) Unless otherwise directed by the
Administrative Law Judge, the disclo-
sures required by paragraph (b)(1) of
this section shall be made not later
than 30 days before the date of the
hearing.

(c) Disclosure of expert testimony. A
party who intends to call an expert
witness shall submit, in addition to the
information required by paragraph
(b)(1)(iv) of this section, a statement of
the expert’s qualifications, a list of
other proceedings in which the expert
has given expert testimony, and a list
of publications authored or co-au-
thored by the expert.



§501.723

(d) Form of disclosures. Unless the Ad-
ministrative Law Judge orders other-
wise, all disclosures under paragraphs
(a) through (c) of this section shall be
made in writing, signed, and served as
provided in §501.705.

(e) Methods to discover additional mat-
ter. Parties may obtain discovery by
one or more of the following methods:
Depositions of witnesses upon oral ex-
amination or written questions; writ-
ten interrogatories to another party;
production of documents or other evi-
dence for inspection; and requests for
admission. All depositions of Federal
employees must take place in Wash-
ington, DC, at the Department of the
Treasury or at the location where the
Federal employee to be deposed per-
forms his or her duties, whichever the
Federal employee’s supervisor or the
Office of Chief Counsel shall deem ap-
propriate. All depositions shall be held
at a date and time agreed by the Office
of Chief Counsel and the respondent or
respondent’s representative, and for an
agreed length of time.

(f) Discovery scope and limits. Unless
otherwise limited by order of the Ad-
ministrative Law Judge in accordance
with paragraph (f)(2) of this section,
the scope of discovery is as follows:

(1) In general. The availability of in-
formation and documents through dis-
covery is subject to the assertion of
privileges available to the parties and
witnesses. Privileges available to the
Director and the Department include
exemptions afforded pursuant to the
Freedom of Information Act (b U.S.C.
552(b)(1) through (9)) and the Privacy
Act (6 U.S.C. b52a). Parties may obtain
discovery regarding any matter, not
privileged, that is relevant to the mer-
its of the pending action, including the
existence, description, nature, custody,
condition, and location of any books,
documents, or other tangible things
and the identity and location of any
persons having knowledge of any dis-
coverable matter. For good cause, the
Administrative Law Judge may order
discovery of any matter relevant to the
subject matter involved in the pro-
ceeding. Relevant information need not
be admissible at the hearing if the dis-
covery appears reasonably calculated
to lead to the discovery of admissible
evidence.
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(2) Limitations. The Administrative
Law Judge may issue any order that
justice requires to ensure that dis-
covery requests are not unreasonable,
oppressive, excessive in scope or un-
duly burdensome, including an order to
show cause why a particular discovery
request is justified upon motion of the
objecting party. The frequency or ex-
tent of use of the discovery methods
otherwise permitted under this section
may be limited by the Administrative
Law Judge if he or she determines
that:

(i) The discovery sought is unreason-
ably cumulative or duplicative, or is
obtainable from some other source that
is more convenient, less burdensome,
or less expensive;

(ii) The party seeking discovery has
had ample opportunity by discovery in
the action to obtain the information
sought; or

(iii) The burden or expense of the pro-
posed discovery outweighs its likely
benefit, taking into account the needs
of the hearing, the importance of the
issues at stake, and the importance of
the proposed discovery in resolving the
issues.

(3) Interrogatories. Respondent’s inter-
rogatories shall be served upon the Of-
fice of the Chief Counsel not later than
30 days after issuance of the Order In-
stituting Proceedings. The Director’s
interrogatories shall be served by the
later of 30 days after the receipt of
service of respondent’s interrogatories
or 40 days after issuance of the Order
Instituting Proceedings if no interrog-
atories are filed by respondent. Parties
shall respond to interrogatories not
later than 30 days after the date inter-
rogatories are received. Interrogatories
shall be limited to 20 questions only.
Each subpart, section, or other des-
ignation of a part of a question shall be
counted as one complete question in
computing the permitted 20 question
total. Where more than 20 questions
are served upon a party, the receiving
party may determine which of the 20
questions the receiving party shall an-
swer. The limitation on the number of
questions in an interrogatory may be
waived by the Administrative Law
Judge.

(4) Privileged matter. Privileged docu-
ments are not discoverable. Privileges
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include, but are not limited to, the at-
torney-client privilege, attorney work-
product privilege, any government’s or
government agency’s deliberative-proc-
ess or classified information privilege,
including materials classified pursuant
to Executive Order 12958 (3 CFR, 1995
Comp., p. 333) and any future Executive
orders that may be issued relating to
the treatment of national security in-
formation, and all materials and infor-
mation exempted from release to the
public pursuant to the Privacy Act (b
U.S.C. 552a) or the Freedom of Informa-
tion Act (b U.S.C. 552(b)(1) through (9)).

(g) Updating discovery. A party who
has made an initial disclosure under
paragraph (a) of this section or re-
sponded to a request for discovery with
a disclosure or response is under a duty
to supplement or correct the disclosure
or response to include information
thereafter acquired whenever:

(1) The party learns that in some ma-
terial respect the information disclosed
is incomplete or incorrect, if the addi-
tional or corrective information has
not otherwise been made known to the
other party during the discovery proc-
ess or in writing; or

(2) Ordered by the Administrative
Law Judge. The Administrative Law
Judge may impose sanctions for failure
to supplement or correct discovery.

(h) Time limits. All discovery, includ-
ing all responses to discovery requests,
shall be completed not later than 20
days prior to the date scheduled for the
commencement of the hearing, unless
the Administrative Law Judge finds on
the record that good cause exists to
grant additional time to complete dis-
covery.

(i) Effect of failure to comply. No wit-
ness may testify and no document or
exhibit may be introduced at the hear-
ing if such witness, document, or ex-
hibit is not listed in the prehearing
submissions pursuant to paragraphs (b)
and (c) of this section, except for good
cause shown.

§501.724 Documents that may be with-
held.

(a) Notwithstanding §501.723(f), the
Director or respondent may withhold a
document if:

(1) The document is privileged;
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(2) The document would disclose the
identity of a confidential source; or

(3) The Administrative Law Judge
grants leave to withhold a document or
category of documents as not relevant
to the subject matter of the proceeding
or otherwise, for good cause shown.

(b) Nothing in paragraph (a) of this
section authorizes the Director to
withhold documents that contain ma-
terial exculpatory evidence.

(c) Withheld document list. The Direc-
tor and respondent shall provide the
Administrative Law Judge, for review,
a list of documents withheld pursuant
to paragraphs (a)(1)-(3) of this section.
The Administrative Law Judge shall
determine whether any such document
should be made available for inspection
and copying.

§501.725 Confidential treatment of in-
formation in certain filings.

(a) Filing document under seal. (1) The
Director may file any document or any
part of a document under seal and/or
seek a protective order concerning any
document if disclosure of the document
would be inconsistent with the protec-
tion of the public interest or if justice
requires protection of any person, in-
cluding a source or a party, from an-
noyance, threat, oppression, or undue
burden or expense, or the disclosure of
the information would be, or might
reasonably lead to a disclosure, con-
trary to Executive Order 12958, as
amended by Executive Order 13292, or
other Executive orders concerning dis-
closure of information, Department
regulations, or the Privacy Act, or in-
formation exempt from release under
the Freedom of Information Act. The
Administrative Law Judge shall allow
placement of any such document under
seal and/or grant a protective order
upon a showing that the disclosure
would be inconsistent with any such
statute or Executive order, or that the
harm resulting from disclosure would
outweigh the benefits of disclosure.

(2) A respondent may file any docu-
ment or any part of a document under
seal and/or seek a protective order to
limit such document from disclosure to
other parties or to the public. The Ad-
ministrative Law Judge shall allow
placement of any document under seal
and/or grant a protective order upon a
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showing that the harm resulting from
disclosure would outweigh the benefits
of disclosure.

(3) The Administrative Law Judge
shall safeguard the security and integ-
rity of any documents under seal or
protective order and shall take all ap-
propriate steps to preserve the con-
fidentiality of such documents or any
parts thereof, including closing a hear-
ing or portions of a hearing to the pub-
lic. Release of any information under
seal or to the extent inconsistent with
a protective order, in any form or man-
ner, is subject to the sanctions and the
exercise of the authorities as are pro-
vided with respect to ex parte commu-
nications under §501.719.

(4) If the Administrative Law Judge
denies placement of any document
under seal or under protective order,
any party, and any person whose docu-
ment or material is at issue, may ob-
tain interlocutory review by the Sec-
retary’s designee. In such cases the Ad-
ministrative Law Judge shall not re-
lease or expose any of the records or
documents in question to the public or
to any person for a period of 20 days
from the date of the Administrative
Law Judge’s ruling, in order to permit
a party the opportunity either to with-
draw the records and documents or ob-
tain interlocutory review by the Sec-
retary’s designee and an order that the
records be placed under seal or a pro-
tective order.

(5) Upon settlement, final decision, or
motion to the Administrative Law
Judge for good cause shown, all mate-
rials (including all copies) under seal
or protective order shall be returned to
the submitting parties, except when it
may be necessary to retain a record
until any judicial process is completed.

(6)(1) Written notice of each request
for release of documents or materials
under seal or subject to a protective
order shall be given to the parties at
least 20 days prior to any permitted re-
lease or prior to any access not specifi-
cally authorized under a protective
order. A copy of each request for infor-
mation, including the name, address,
and telephone number of the requester,
shall be provided to the parties.

(ii) Each request for access to pro-
tected material shall include the
names, addresses, and telephone num-
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bers of all persons on whose behalf the
requester seeks access to protected in-
formation. The Administrative Law
Judge may impose sanctions as pro-
vided under §501.729 for failure to pro-
vide this information.

(b) Application. An application for a
protective order or to place under seal
shall be filed with the Administrative
Law Judge. The application shall be ac-
companied by a sealed copy of the ma-
terials as to which confidential treat-
ment is sought.

(1) Procedure for supplying additional
information. The person making the ap-
plication may be required to furnish in
writing additional information with re-
spect to the grounds for objection to
public disclosure. Failure to supply the
information so requested within 14
days from the date of receipt of a no-
tice of the information required shall
be deemed a waiver of the objection to
public disclosure of that portion of the
information to which the additional in-
formation relates, unless the Adminis-
trative Law Judge shall otherwise
order for good cause shown at or before
the expiration of such 14-day period.

(2) Confidentiality of materials pending
final decision. Pending the determina-
tion of the application for confidential
treatment, transcripts, non-final or-
ders including an initial decision, if
any, and other materials in connection
with the application shall be placed
under seal; shall be for the confidential
use only of the Administrative Law
Judge, the Secretary’s designee, the
applicant, the Director, and any other
respondent and representative; and
shall be made available to the public
only in accordance with orders of the
Administrative Law Judge or the Sec-
retary’s designee.

(3) Public availability of orders. Any
final order of the Administrative Law
Judge or the Secretary’s designee de-
nying or sustaining an application for
confidential treatment shall be made
public. Any prior findings or opinions
relating to an application for confiden-
tial treatment under this section shall
be made public at such time as the ma-
terial as to which confidentiality was
requested is made public.
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§501.726 Motions.

(a) Generally. Unless made during a
hearing or conference, a motion shall
be in writing, shall state with particu-
larity the grounds therefor, shall set
forth the relief or order sought, and
shall be accompanied by a written brief
of the points and authorities relied
upon. Motions by a respondent must be
filed with the Administrative Law
Judge and served upon the Director
through the Office of Chief Counsel and
with any other party respondent or re-
spondent’s representative, unless oth-
erwise directed by the Administrative
Law Judge. Motions by the Director
must be filed with the Administrative
Law Judge and served upon each party
respondent or respondent’s representa-
tive. All written motions must be
served in accordance with, and other-
wise meet the requirements of, §501.705.
The Administrative Law Judge may
order that an oral motion be submitted
in writing. No oral argument shall be
heard on any motion unless the Admin-
istrative Law Judge otherwise directs.

(b) Opposing and reply briefs. Except
as provided in §501.741(e), briefs in op-
position to a motion shall be filed not
later than 15 days after service of the
motion. Reply briefs shall be filed not
later than 3 days after service of the
opposition. The failure of a party to op-
pose a written motion or an oral mo-
tion made on the record shall be
deemed a waiver of objection by that
party to the entry of an order substan-
tially in the form of any proposed order
accompanying the motion.

(c) Dilatory motions. Frivolous, dila-
tory, or repetitive motions are prohib-
ited. The filing of such motions may
form the basis for sanctions.

(d) Length limitation. Except as other-
wise ordered by the Administrative
Law Judge, a brief in support of, or in
opposition to, a motion shall not ex-
ceed 15 pages, exclusive of pages con-
taining any table of contents, table of
authorities, or addendum.

(e) A motion to set aside a default
shall be made within a reasonable time
as determined by the Administrative
Law Judge, state the reasons for the
failure to appear or defend, and, if ap-
plicable, specify the nature of the pro-
posed defense in the proceeding. In
order to prevent injustice and on such
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conditions as may be appropriate, the
Administrative Law Judge, at any time
prior to the filing of his or her deci-
sion, or the Secretary’s designee, at
any time during the review process,
may for good cause shown set aside a
default.

§501.727 Motion for summary disposi-
tion.

(a) At any time after a respondent’s
answer has been filed, the respondent
or the Director may make a motion for
summary disposition of any or all alle-
gations contained in the Order Insti-
tuting Proceedings. If the Director has
not completed presentation of his or
her case-in-chief, a motion for sum-
mary disposition shall be made only
with permission of the Administrative
Law Judge. The facts of the pleadings
of the party against whom the motion
is made shall be taken as true, except
as modified by stipulations or admis-
sions made by that party, by
uncontested affidavits, or by facts offi-
cially noticed pursuant to §501.732(b).

(b) Decision on motion. The Adminis-
trative Law Judge may promptly de-
cide the motion for summary disposi-
tion or may defer decision on the mo-
tion. The Administrative Law Judge
shall issue an order granting a motion
for summary disposition if the record
shows there is no genuine issue with
regard to any material fact and the
party making the motion is entitled to
a summary disposition as a matter of
law.

(c) A motion for summary disposition
must be accompanied by a statement of
the material facts as to which the mov-
ing party contends there is no genuine
issue. Such motion must be supported
by documentary evidence, which may
take the form of admissions in plead-
ings, stipulations, depositions, tran-
scripts, affidavits, and any other evi-
dentiary materials that the moving
party contends support its position.
The motion must also be accompanied
by a brief containing the points and au-
thorities in support of the moving par-
ty’s arguments. Any party opposing a
motion for summary disposition must
file a statement setting forth those
material facts as to which such party
contends a genuine dispute exists. The



§501.728

opposition must be supported by evi-
dence of the same type as that sub-
mitted with the motion for summary
disposition and a brief containing the
points and authorities in support of the
contention that summary disposition
would be inappropriate.

§501.728 Subpoenas.

(a) Availability; procedure. In connec-
tion with any hearing before an Admin-
istrative Law Judge, either the re-
spondent or the Director may request
the issuance of subpoenas requiring the
attendance and testimony of witnesses
at the designated time and place of
hearing, and subpoenas requiring the
production of documentary or other
tangible evidence returnable at a des-
ignated time and place. Unless made on
the record at a hearing, requests for
issuance of a subpoena shall be made in
writing and served on each party pur-
suant to §501.705.

(b) Standards for issuance. If it ap-
pears to the Administrative Law Judge
that a subpoena sought may be unrea-
sonable, oppressive, excessive in scope,
or unduly burdensome, he or she may,
in his or her discretion, as a condition
precedent to the issuance of the sub-
poena, require the person seeking the
subpoena to show the general relevance
and reasonable scope of the testimony
or other evidence sought. If after con-
sideration of all the circumstances, the
Administrative Law Judge determines
that the subpoena or any of its terms is
unreasonable, oppressive, excessive in
scope, or unduly burdensome, he or she
may refuse to issue the subpoena, or
issue a modified subpoena as fairness
requires. In making the foregoing de-
termination, the Administrative Law
Judge may inquire of the other partici-
pants whether they will stipulate to
the facts sought to be proved.

(c) Service. Service of a subpoena
shall be made pursuant to the provi-
sions of §501.705.

(d) Application to quash or modify—(1)
Procedure. Any person to whom a sub-
poena is directed or who is an owner,
creator or the subject of the documents
or materials that are to be produced
pursuant to a subpoena may, prior to
the time specified therein for compli-
ance, but not later than 15 days after
the date of service of such subpoena,
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request that the subpoena be quashed
or modified. Such request shall be
made by application filed with the Ad-
ministrative Law Judge and served on
all parties pursuant to §501.705. The
party on whose behalf the subpoena
was issued may, not later than 5 days
after service of the application, file an
opposition to the application.

(2) Standards governing application to
quash or modify. If the Administrative
Law Judge determines that compliance
with the subpoena would be unreason-
able, oppressive or unduly burdensome,
the Administrative Law Judge may
quash or modify the subpoena, or may
order return of the subpoena only upon
specified conditions. These conditions
may include, but are not limited to, a
requirement that the party on whose
behalf the subpoena was issued shall
make reasonable compensation to the
person to whom the subpoena was ad-
dressed for the cost of copying or
transporting evidence to the place for
return of the subpoena.

(e) Witness fees and mileage. Witnesses
summoned to appear at a proceeding
shall be paid the same fees and mileage
that are paid to witnesses in the courts
of the United States, and witnesses
whose depositions are taken and the
persons taking the same shall severally
be entitled to the same fees as are paid
for like services in the courts of the
United States. Witness fees and mile-
age shall be paid by the party at whose
instance the witnesses appear.

§501.729 Sanctions.

(a) Contemptuous conduct—(1) Subject
to exclusion or suspension. Contemp-
tuous conduct by any person before an
Administrative Law Judge or the Sec-
retary’s designee during any pro-
ceeding, including any conference,
shall be grounds for the Administrative
Law Judge or the Secretary’s designee
to:

(i) Exclude that person from such
hearing or conference, or any portion
thereof; and/or

(ii) If a representative, summarily
suspend that person from representing
others in the proceeding in which such
conduct occurred for the duration, or
any portion, of the proceeding.

(2) Adjournment. Upon motion by a
party represented by a representative
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subject to an order of exclusion or sus-
pension, an adjournment shall be
granted to allow the retention of a new
representative. In determining the
length of an adjournment, the Admin-
istrative Law Judge or the Secretary’s
designee shall consider, in addition to
the factors set forth in §501.737, the
availability of another representative
for the party or, if the representative
was a counsel, of other members of a
suspended counsel’s firm.

(b) Deficient filings,; leave to cure defi-
ciencies. The Administrative Law
Judge, or the Secretary’s designee in
the case of a request for review, may in
his or her discretion, reject, in whole
or in part, any filing that fails to com-
ply with any requirements of this sub-
part or of any order issued in the pro-
ceeding in which the filing was made.
Any such filings shall not be part of
the record. The Administrative Law
Judge or the Secretary’s designee may
direct a party to cure any deficiencies
and to resubmit the filing within a
fixed time period.

(c) Failure to make required filing or to
cure deficient filing. The Administrative
Law Judge (or the Secretary’s designee
during review proceedings) may enter a
default pursuant to §501.716, dismiss
the case, decide the particular matter
at issue against that person, or pro-
hibit the introduction of evidence or
exclude testimony concerning that
matter if a person fails:

(1) To make a filing required under
this subpart; or

(2) To cure a deficient filing within
the time specified by the Administra-
tive Law Judge or the Secretary’s des-
ignee pursuant to paragraph (b) of this
section.

(d) Failure to make required filing or to
cure deficient filing in the case of a re-
quest for review. The Secretary’s des-
ignee, in any case of a request for re-
view, may decide the issue against that
person, or prohibit the introduction of
evidence or exclude testimony con-
cerning that matter if a person fails:

(1) To make a filing required under
this subpart; or

(2) To cure a deficient filing within
the time specified by the Secretary’s
designee pursuant to paragraph (b) of
this section.
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§501.730 Depositions upon oral exam-
ination.

(a) Procedure. Any party desiring to
take the testimony of a witness by dep-
osition shall make a written motion
setting forth the reasons why such dep-
osition should be taken including the
specific reasons why the party believes
the witness may be unable to attend or
testify at the hearing; the name and
address of the prospective witness; the
matters concerning which the prospec-
tive witness is expected to be ques-
tioned; and the proposed time and
place for the taking of the deposition.

(b) Required finding when ordering a
deposition. In the discretion of the Ad-
ministrative Law Judge, an order for
deposition may be issued upon a find-
ing that the prospective witness will
likely give testimony material to the
proceeding, that it is likely the pro-
spective witness will be unable to at-
tend or testify at the hearing because
of age, sickness, infirmity, imprison-
ment or other disability, and that the
taking of a deposition will serve the in-
terests of justice.

(c) Contents of order. An order for dep-
osition shall designate by name a depo-
sition officer. The designated officer
may be the Administrative Law Judge
or any other person authorized to ad-
minister oaths by the laws of the
United States or of the place where the
deposition is to be held. An order for
deposition also shall state:

(1) The name of the witness whose
deposition is to be taken;

(2) The scope of the testimony to be
taken;

(3) The time and place of the deposi-
tion;

(4) The manner of recording, pre-
serving and filing the deposition; and

(6) The number of copies, if any, of
the deposition and exhibits to be filed
upon completion of the deposition.

(d) Procedure at depositions. A witness
whose testimony is taken by deposition
shall swear or affirm before any ques-
tions are put to him or her. Examina-
tion and cross-examination of wit-
nesses may proceed as permitted at a
hearing. A witness being deposed may
have counsel or a representative
present during the deposition.

(e) Objections to questions or evidence.
Objections to questions or evidence



§501.731

shall be in short form, stating the
grounds of objection relied upon. Ob-
jections to questions or evidence shall
be noted by the deposition officer upon
the deposition, but a deposition officer
(other than an Administrative Law
Judge) shall not have the power to de-
cide on the competency, materiality or
relevance of evidence. Failure to object
to questions or evidence before the dep-
osition officer shall not be deemed a
waiver unless the ground of the objec-
tion is one that might have been obvi-
ated or removed if presented at that
time.

(f) Filing of depositions. The questions
asked and all answers or objections
shall be recorded or transcribed ver-
batim, and a transcript shall be pre-
pared by the deposition officer, or
under his or her direction. The tran-
script shall be subscribed by the wit-
ness and certified by the deposition of-
ficer. The original deposition tran-
script and exhibits shall be filed with
the Administrative Law Judge. A copy
of the deposition transcript and exhib-
its shall be served on the opposing
party or parties. The cost of the tran-
script (including copies) shall be paid
by the party requesting the deposition.

§501.731 Depositions
questions.

upon written

(a) Availability. Depositions may be
taken and submitted on written ques-
tions upon motion of any party. The
motion shall include the information
specified in §501.730(a). A decision on
the motion shall be governed by
§501.730(b).

(b) Procedure. Written questions shall
be filed with the motion. Not later
than 10 days after service of the motion
and written questions, any party may
file objections to such written ques-
tions and any party may file cross-
questions. When a deposition is taken
pursuant to this section no persons
other than the witness, representative
or counsel to the witness, the deposi-
tion officer, and, if the deposition offi-
cer does not act as reporter, a reporter,
shall be present at the examination of
the witness. No party shall be present
or represented unless otherwise per-
mitted by order. The deposition officer
shall propound the questions and cross-
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questions to the witness in the order
submitted.

(c) Additional requirements. The order
for deposition, filing of the deposition,
form of the deposition and use of the
deposition in the record shall be gov-
erned by paragraphs (b) through (g) of
§501.730, except that no cross-examina-
tion shall be made.

§501.732

The applicable evidentiary standard
for proceedings under this subpart is
proof by a preponderance of reliable,
probative, and substantial evidence.
The Administrative Law Judge shall
admit any relevant and material oral,
documentary, or demonstrative evi-
dence. The Federal Rules of Evidence
do not apply, by their own force, to
proceedings under this subpart, but
shall be employed as general guide-
lines. The fact that evidence submitted
by a party is hearsay goes only to the
weight of the evidence and does not af-
fect its admissibility.

(a) Objections and offers of proof—(1)
Objections. Objections to the admission
or exclusion of evidence must be made
on the record and shall be in short
form, stating the grounds relied upon.
Exceptions to any ruling thereon by
the Administrative Law Judge need
not be noted at the time of the ruling.
Such exceptions will be deemed waived
on review by the Secretary’s designee,
however, unless raised:

(i) Pursuant to interlocutory review
in accordance with §501.741;

(ii) In a proposed finding or conclu-
sion filed pursuant to §501.738; or

(iii) In a petition for the Secretary’s
designee’s review of an Administrative
Law Judge’s decision filed in accord-
ance with §501.741.

(2) Offers of proof. Whenever evidence
is excluded from the record, the party
offering such evidence may make an
offer of proof, which shall be included
in the record. Excluded material shall
be retained pursuant to §501.739(b).

(b) Official notice. An Administrative
Law Judge or Secretary’s designee may
take official notice of any material
fact that might be judicially noticed by
a district court of the United States,
any matter in the public official
records of the Secretary, or any matter

Evidence.
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that is particularly within the knowl-
edge of the Department as an expert
body. If official notice is requested or
taken of a material fact not appearing
in the evidence in the record, a party,
upon timely request to the Administra-
tive Law Judge, shall be afforded an
opportunity to establish the contrary.

(c) Stipulations. The parties may, by
stipulation, at any stage of the pro-
ceeding agree upon any pertinent fact
in the proceeding. A stipulation may be
received in evidence and, when accept-
ed by the Administrative Law Judge,
shall be binding on the parties to the
stipulation.

(d) Presentation under oath or affirma-
tion. A witness at a hearing for the pur-
pose of taking evidence shall testify
under oath or affirmation.

(e) Presentation, rebuttal and cross-ex-
amination. A party is entitled to
present its case or defense by oral or
documentary evidence, to submit re-
buttal evidence, and to conduct such
cross-examination as, in the discretion
of the Administrative Law Judge, may
be required for a full and true disclo-
sure of the facts.

§501.733 Evidence: confidential infor-
mation, protective orders.

(a) Procedure. In any proceeding as
defined in §501.702, a respondent; the
Director; any person who is the owner,
subject or creator of a document sub-
ject to subpoena or which may be in-
troduced as evidence; or any witness
who testifies at a hearing may file a
motion requesting a protective order to
limit from disclosure to other parties
or to the public documents or testi-
mony containing confidential informa-
tion. The motion should include a gen-
eral summary or extract of the docu-
ments without revealing confidential
details. If a person seeks a protective
order against disclosure to other par-
ties as well as the public, copies of the
documents shall not be served on other
parties. Unless the documents are un-
available, the person shall file for in-
spection by the Administrative Law
Judge a sealed copy of the documents
as to which the order is sought.

(b) Basis for issuance. Documents and
testimony introduced in a public hear-
ing are presumed to be public. A mo-
tion for a protective order shall be
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granted only upon a finding that the
harm resulting from disclosure would
outweigh the benefits of disclosure.

(c) Requests for additional information
supporting confidentiality. A person
seeking a protective order under para-
graph (a) of this section may be re-
quired to furnish in writing additional
information with respect to the
grounds for confidentiality. Failure to
supply the information so requested
not later than 5 days from the date of
receipt by the person of a notice of the
information required shall be deemed a
waiver of the objection to public dis-
closure of that portion of the docu-
ments to which the additional informa-
tion relates, unless the Administrative
Law Judge shall otherwise order for
good cause shown at or before the expi-
ration of such 5-day period.

(d) Confidentiality of documents pend-
ing decision. Pending a determination
of a motion under this section, the doc-
uments as to which confidential treat-
ment is sought and any other docu-
ments that would reveal the confiden-
tial information in those documents
shall be maintained under seal and
shall be disclosed only in accordance
with orders of the Administrative Law
Judge. Any order issued in connection
with a motion under this section shall
be made public unless the order would
disclose information as to which a pro-
tective order has been granted, in
which case that portion of the order
that would reveal the protected infor-
mation shall not be made public.

§501.734 Introducing prior
statements of witnesses
record.

sworn
into the

(a) At a hearing, any person wishing
to introduce a prior, sworn statement
of a witness who is not a party to the
proceeding, that is otherwise admis-
sible in the proceeding, may make a
motion setting forth the reasons there-
for. If only part of a statement is of-
fered in evidence, the Administrative
Law Judge may require that all rel-
evant portions of the statement be in-
troduced. If all of a statement is of-
fered in evidence, the Administrative
Law Judge may require that portions
not relevant to the proceeding be ex-
cluded. A motion to introduce a prior
sworn statement may be granted if:
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(1) The witness is dead;

(2) The witness is out of the United
States, unless it appears that the ab-
sence of the witness was procured by
the party offering the prior sworn
statement;

(3) The witness is unable to attend or
testify because of age, sickness, infir-
mity, imprisonment or other dis-
ability;

(4) The party offering the prior sworn
statement has been unable to procure
the attendance of the witness by sub-
poena; or,

(5) In the discretion of the Adminis-
trative Law Judge, it would be desir-
able, in the interests of justice, to
allow the prior sworn statement to be
used. In making this determination,
due regard shall be given to the pre-
sumption that witnesses will testify
orally in an open hearing. If the parties
have stipulated to accept a prior sworn
statement in lieu of live testimony,
consideration shall also be given to the
convenience of the parties in avoiding
unnecessary expense.

§501.735 Proposed findings,
sions and supporting briefs.

(a) Opportunity to file. Before a deci-
sion is issued by the Administrative
Law Judge, each party shall have an
opportunity, reasonable in light of all
the circumstances, to file in writing
proposed findings and conclusions.

(b) Procedure. Proposed findings of
fact must be supported by citations to
specific portions of the record. If suc-
cessive filings are directed, the pro-
posed findings and conclusions of the
party assigned to file first shall be set
forth in serially numbered paragraphs,
and any counter statement of proposed
findings and conclusions shall, in addi-
tion to any other matter presented, in-
dicate those paragraphs of the pro-
posals already filed as to which there is
no dispute. A reply brief may be filed
by the party assigned to file first, or,
where simultaneous filings are di-
rected, reply briefs may be filed by
each party, within the period pre-
scribed therefor by the Administrative
Law Judge. No further briefs may be
filed except with permission of the Ad-
ministrative Law Judge.

(c) Time for filing. In any proceeding
in which a decision is to be issued:

conclu-
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(1) At the close of each hearing, the
Administrative Law Judge shall, by
order, after consultation with the par-
ties, prescribe the period within which
proposed findings and conclusions and
supporting briefs are to be filed. The
party directed to file first shall make
its initial filing not later than 30 days
after the end of the hearing unless the
Administrative Law Judge, for good
cause shown, permits a different period
and sets forth in the order the reasons
why the different period is necessary.

(2) The total period within which all
such proposed findings and conclusions
and supporting briefs and any counter
statements of proposed findings and
conclusions and reply briefs are to be
filed shall be no longer than 90 days
after the close of the hearing unless
the Administrative Law Judge, for
good cause shown, permits a different
period and sets forth in an order the
reasons why the different period is nec-
essary.

§501.736 Authority of Administrative
Law Judge.

The Administrative Law Judge shall
have authority to do all things nec-
essary and appropriate to discharge his
or her duties. No provision of these
rules shall be construed to limit the
powers of the Administrative Law
Judge provided by the Administrative
Procedure Act, 5 U.S.C. 556, 557. The
powers of the Administrative Law
Judge include, but are not limited to:

(a) Administering oaths and affirma-
tions;

(b) Issuing subpoenas authorized by
law and revoking, quashing, or modi-
fying any such subpoena;

(c) Receiving relevant evidence and
ruling upon the admission of evidence
and offers of proof;

(d) Regulating the course of a pro-
ceeding and the conduct of the parties
and their representatives;

(e) Holding prehearing and other con-
ferences as set forth in §501.726 and re-
quiring the attendance at any such
conference of at least one representa-
tive of each party who has authority to
negotiate concerning the resolution of
issues in controversy;
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(f) Subject to any limitations set
forth elsewhere in this subpart, consid-
ering and ruling on all procedural and
other motions;

(g) Upon notice to all parties, reopen-
ing any hearing prior to the issuance of
a decision;

(h) Requiring production of records
or any information relevant to any act
or transaction subject to a hearing
under this subpart, and imposing sanc-
tions available under Federal Rule of
Civil Procedure 37(b)(2) (Fed. R. Civ. P.
37(b)(2), 28 U.S.C.) for a party’s failure
to comply with discovery requests;

(i) Establishing time, place, and man-
ner limitations on the attendance of
the public and the media for any hear-
ing; and

(j) Setting fees and expenses for wit-
nesses, including expert witnesses.

§501.737 Adjustments of time,
ponements and adjournments.

(a) Availability. Except as otherwise
provided by law, the Administrative
Law Judge or the Secretary’s designee,
as appropriate, at any time prior to the
filing of his or her decision, may, for
good cause and in the interest of jus-
tice, modify any time limit prescribed
by this subpart and may, consistent
with paragraph (b) of this section, post-
pone or adjourn any hearing.

(b) Limitations on postponements, ad-
journments and adjustments. A hearing
shall begin at the time and place or-
dered, provided that, within the limits
provided, the Administrative Law
Judge or the Secretary’s designee, as
appropriate, may for good cause shown
postpone the commencement of the
hearing or adjourn a convened hearing
for a reasonable period of time.

(1) Additional considerations. In con-
sidering a motion for postponement of
the start of a hearing, adjournment
once a hearing has begun, or extensions
of time for filing papers, the Adminis-
trative Law Judge or the Secretary’s
designee, as appropriate, shall con-
sider, in addition to any other factors:

(i) The length of the proceeding to
date;

(ii) The number of postponements,
adjournments or extensions already
granted;

(iii) The stage of the proceedings at
the time of the request; and

post-
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(iv) Any other matter as justice may
require.

(2) Time limit. Postponements, ad-
journments or extensions of time for
filing papers shall not exceed 21 days
unless the Administrative Law Judge
or the Secretary’s designee, as appro-
priate, states on the record or sets
forth in a written order the reasons
why a longer period of time is nec-
essary.

§501.738 Disqualification and with-
drawal of Administrative Law
Judge.

(a) Notice of disqualification. If at any
time an Administrative Law Judge or
Secretary’s designee believes himself
or herself to be disqualified from con-
sidering a matter, the Administrative
Law Judge or Secretary’s designee, as
appropriate, shall issue a notice stat-
ing that he or she is withdrawing from
the matter and setting forth the rea-
sons therefor.

(b) Motion for Withdrawal. Any party
who has a reasonable, good faith basis
to believe an Administrative Law
Judge or Secretary’s designee has a
personal bias, or is otherwise disquali-
fied from hearing a case, may make a
motion to the Administrative Law
Judge or Secretary’s designee, as ap-
propriate, that the Administrative Law
Judge or Secretary’s designee with-
draw. The motion shall be accompanied
by a statement subject to 18 U.S.C. 1001
setting forth in detail the facts alleged
to constitute grounds for disqualifica-
tion. If the Administrative Law Judge
or Secretary’s designee finds himself or
herself qualified, he or she shall so rule
and shall continue to preside over the
proceeding.

§501.739 Record in proceedings before
Administrative Law Judge; reten-
tion of documents; copies.

(a) Recordation. Unless otherwise or-
dered by the Administrative Law
Judge, all hearings shall be recorded
and a written transcript thereof shall
be prepared.

(1) Availabdility of a transcript. Tran-
scripts of hearings shall be available
for purchase.

(2) Transcript correction. Prior to the
filing of post-hearing briefs or proposed
findings and conclusions, or within
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such earlier time as directed by the Ad-
ministrative Law Judge, a party or
witness may make a motion to correct
the transcript. Proposed corrections of
the transcript may be submitted to the
Administrative Law Judge by stipula-
tion pursuant to §501.732(c), or by mo-
tion. Upon notice to all parties to the
proceeding, the Administrative Law
Judge may, by order, specify correc-
tions to the transcript.

(b) Contents of the record. The record
of each hearing shall consist of:

(1) The Order Instituting Pro-
ceedings, Answer to Order Instituting
Proceedings, Notice of Hearing and any
amendments thereto;

(2) BEach application, motion, submis-
sion or other paper, and any amend-
ments, motions, objections, and excep-
tions to or regarding them;

(3) Each stipulation, transcript of
testimony, interrogatory, deposition,
and document or other item admitted
into evidence;

(4) With respect to a request to dis-
qualify an Administrative Law Judge
or to allow the Administrative Law
Judge’s withdrawal under §501.738, each
affidavit or transcript of testimony
taken and the decision made in connec-
tion with the request;

(5) All proposed findings and conclu-
sions;

(6) Each written order issued by the
Administrative Law Judge; and

(7) Any other document or item ac-
cepted into the record by the Adminis-
trative Law Judge.

(c) Retention of documents not ad-
mitted. Any document offered as evi-
dence but excluded, and any document
marked for identification but not of-
fered as an exhibit, shall not be part of
the record. The Administrative Law
Judge shall retain any such document
until the later of the date the pro-
ceeding becomes final, or the date any
judicial review of the final proceeding
is no longer available.

(d) Substitution of copies. A true copy
of a document may be substituted for
any document in the record or any doc-
ument retained pursuant to paragraph
(c) of this section.
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§501.740 Decision of Administrative
Law Judge.

The Administrative Law Judge shall
prepare a decision that constitutes his
or her final disposition of the pro-
ceedings.

(a) Content. (1) The Administrative
Law Judge shall determine whether or
not the respondent has violated any
provision of parts 500 and 515 of this
chapter or the provisions of any Ili-
cense, ruling, regulation, order, direc-
tion or instruction issued by or under
the authority of the Secretary pursu-
ant to part 500 or 515 of this chapter or
otherwise under the Trading with the
Enemy Act.

(2) The Administrative Law Judge’s
decision shall include findings and con-
clusions, and the reasons or basis
therefor, as to all the material issues
of fact, law or discretion presented on
the record.

(3) (i) Upon a finding of violation, the
Administrative Law Judge shall award
an appropriate monetary civil penalty
in an amount consistent with the Pen-
alty Guidelines published by the Direc-
tor.

(ii) Notwithstanding paragraph
(a)(3)(1) of this section, the Administra-
tive Law Judge:

(A) Shall provide an opportunity for
a respondent to assert his or her inabil-
ity to pay a penalty, or financial hard-
ship, by filing with the Administrative
Law Judge a financial disclosure state-
ment subject to 18 U.S.C. 1001 that sets
forth in detail the basis for the finan-
cial hardship or the inability to pay;
and

(B) Shall consider any such filing in
determining the appropriate monetary
civil penalty.

(b) Administrative Law Judge’s deci-
sion—(1) Service. The Administrative
Law Judge shall serve his or her deci-
sion on the respondent and on the Di-
rector through the Office of Chief
Counsel, and shall file a copy of the de-
cision with the Secretary’s designee.

(2) Filing of report with the Secretary’s
designee. If the respondent or Director
files a petition for review pursuant to
§501.741, or upon a request from the
Secretary’s designee, the Administra-
tive Law Judge shall file his or her re-
port with the Secretary’s designee not
later than 20 days after service of his
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or her decision on the parties. The re-
port shall consist of the record, includ-
ing the Administrative Law Judge’s de-
cision, and any petition from the re-
spondent or the Director seeking re-
view.

(38) Correction of errors. Until the Ad-
ministrative Law Judge’s report has
been directed for review by the Sec-
retary’s designee or, in the absence of a
direction for review, until the decision
has become a final order, the Adminis-
trative Law Judge may correct clerical
errors and errors arising through over-
sight or inadvertence in decisions, or-
ders, or other parts of the record.

(c) Administrative Law Judge’s decision
final unless review directed. Unless the
Secretary’s designee determines to re-
view a decision in accordance with
§501.741(a)(1), the decision of the Ad-
ministrative Law Judge shall become
the final decision of the Department.

(d) Penalty awarded. The Director is
charged with implementing all final
decisions of the Department and, upon
a finding of violation and/or award of a
civil monetary penalty, shall carry out
the necessary steps to close the action.

§501.741 Review of decision or ruling.

(a) Awvailability. (1)) Review of the
decision of the Administrative Law
Judge by the Secretary’s designee is
not a right. The Secretary’s designee
may, in his or her discretion, review
the decision of the Administrative Law
Judge on the petition of either the re-
spondent or the Director, or upon his
or her own motion. The Secretary’s
designee shall determine whether to re-
view a decision:

(A) If a petition for review has been
filed by the respondent or the Director,
not later than 30 days after that date
the Administrative Law Judge filed his
or her report with the Secretary’s des-
ignee pursuant to paragraph (b)(2) of
this section; or

(B) If no petition for review has been
filed by the respondent or the Director,
not later than 40 days after the date
the Administrative Law Judge filed his
or her decision with the Secretary’s
designee pursuant to paragraph (b)(1)
of this section.

(ii) In determining whether to review
a decision upon petition of the respond-
ent or the Director, the Secretary’s
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designee shall consider whether the pe-
tition for review makes a reasonable
showing that:

(A) A prejudicial error was com-
mitted in the conduct of the pro-
ceeding; or

(B) The decision embodies:

(I) A finding or conclusion of mate-
rial fact that is clearly erroneous;

(2) A conclusion of law that is erro-
neous; or

(3) An exercise of discretion or deci-
sion of law or policy that is important
and that the Secretary’s designee
should review.

(2) Interlocutory review of ruling. The
Secretary’s designee shall review any
ruling of an Administrative Law Judge
involving privileged or confidential
material that is the subject of a peti-
tion for review. See §501.725.

(b) Filing. Either the respondent or
the Director, when adversely affected
or aggrieved by the decision or ruling
of the Administrative Law Judge, may
seek review by the Secretary’s designee
by filing a petition for review. Any pe-
tition for review shall be filed with the
Administrative Law Judge within 10
days after service of the Administra-
tive Law Judge’s decision or the
issuance of a ruling involving privi-
leged or confidential material.

(c) Contents. The petition shall state
why the Secretary’s designee should re-
view the Administrative Law Judge’s
decision or ruling, including: Whether
the Administrative Law Judge’s deci-
sion or ruling raises an important
question of law, policy or discretion;
whether review by the Secretary’s des-
ignee will resolve a question about
which the Department’s Administra-
tive Law Judges have rendered dif-
fering opinions; whether the Adminis-
trative Law Judge’s decision or ruling
is contrary to law or Department
precedent; whether a finding of mate-
rial fact is not supported by a prepon-
derance of the evidence; or whether a
prejudicial error of procedure or an
abuse of discretion was committed. A
petition should concisely state the por-
tions of the decision or ruling for
which review is sought. A petition
shall not incorporate by reference a
brief or legal memorandum.



§501.742

(d) When filing effective. A petition for
review is filed when received by the Ad-
ministrative Law Judge.

(e) Statements in opposition to petition.
Not later than 8 days after the filing of
a petition for review, either the re-
spondent or the Director may file a
statement in opposition to a petition.
A statement in opposition to a petition
for review shall be filed in the manner
specified in this section for filing of pe-
titions for review. Statements in oppo-
sition shall concisely state why the Ad-
ministrative Law Judge’s decision or
ruling should not be reviewed with re-
spect to each portion of the petition to
which it is addressed.

(f) Number of copies. An original and
three copies of a petition or a state-
ment in opposition to a petition shall
be filed with the Administrative Law
Judge.

(g) Prerequisite to judicial review. Pur-
suant to section 704 of the Administra-
tive Procedure Act, 5 U.S.C. 704, a peti-
tion for review by the Secretary’s des-
ignee of an Administrative Law Judge
decision or ruling is a prerequisite to
the seeking of judicial review of a final
order entered pursuant to such decision
or ruling.

§501.742 Secretary’s designee’s consid-
eration of decisions by Administra-
tive Law Judges.

(a) Scope of review. The Secretary’s
designee may affirm, reverse, modify,
set aside or remand for further pro-
ceedings, in whole or in part, a decision
or ruling by an Administrative Law
Judge and may make any findings or
conclusions that in his or her judgment
are proper and on the basis of the
record and such additional evidence as
the Secretary’s designee may receive
in his or her discretion.

(b) Summary affirmance. The Sec-
retary’s designee may summarily af-
firm an Administrative Law Judge’s
decision or ruling based upon the peti-
tion for review and any response there-
to, without further briefing, if he or
she finds that no issue raised in the pe-
tition for review warrants further con-
sideration.
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§501.743 Briefs filed with the Sec-
retary’s designee.

(a) Briefing schedule order. If review of
a determination is mandated by judi-
cial order or whenever the Secretary’s
designee reviews a decision or ruling,
the Secretary’s designee shall, unless
such review results in summary affirm-
ance pursuant to §501.742(b), issue a
briefing schedule order directing the
parties to file opening briefs and speci-
fying particular issues, if any, as to
which briefing should be limited or di-
rected. TUnless otherwise provided,
opening briefs shall be filed not later
than 40 days after the date of the brief-
ing schedule order. Opposition briefs
shall be filed not later than 30 days
after the date opening briefs are due.
Reply briefs shall be filed not later
than 14 days after the date opposition
briefs are due. No briefs in addition to
those specified in the briefing schedule
order may be filed without permission
of the Secretary’s designee. The brief-
ing schedule order shall be issued not
later than 21 days after the later of:

(1) The last day permitted for filing a
brief in opposition to a petition for re-
view pursuant to §501.741(e); or

(2) Receipt by the Secretary’s des-
ignee of the mandate of a court with
respect to a judicial remand.

(b) Contents of briefs. Briefs shall be
confined to the particular matters at
issue. Each exception to the findings or
conclusions being reviewed shall be
stated succinctly. Exceptions shall be
supported by citation to the relevant
portions of the record, including ref-
erences to the specific pages relied
upon, and by concise argument includ-
ing citation of such statutes, decisions
and other authorities as may be rel-
evant. If the exception relates to the
admission or exclusion of evidence, the
substance of the evidence admitted or
excluded shall be set forth in the brief,
in an appendix thereto, or by citation
to the record. If the exception relates
to interlocutory review, there is no re-
quirement to reference pages of the
transcript. Reply briefs shall be con-
fined to matters in opposition briefs of
other parties.

(¢c) Length limitation. Opening and op-
position briefs shall not exceed 30 pages
and reply briefs shall not exceed 20
pages, exclusive of pages containing
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the table of contents, table of authori-
ties, and any addendum, except with
permission of the Secretary’s designee.

§501.744 Record before the Secretary’s
designee.

The Secretary’s designee shall deter-
mine each matter on the basis of the
record and such additional evidence as
the Secretary’s designee may receive
in his or her discretion. In any case of
interlocutory review, the Administra-
tive Law Judge shall direct that a
transcript of the relevant proceedings
be prepared and forwarded to the Sec-
retary’s designee.

(a) Contents of the record. In pro-
ceedings for final decision before the
Secretary’s designee the record shall
consist of:

(1) All items that are part of the
record in accordance with §501.739;

(2) Any petitions for review, cross-pe-
titions or oppositions;

(3) All briefs, motions, submissions
and other papers filed on appeal or re-
view; and

(4) Any other material of which the
Secretary’s designee may take admin-
istrative notice.

(b) Review of documents not admitted.
Any document offered in evidence but
excluded by the Administrative Law
Judge and any document marked for
identification but not offered as an ex-
hibit shall not be considered a part of
the record before the Secretary’s des-
ignee on review but shall be trans-
mitted to the Secretary’s designee if he
or she so requests. In the event that
the Secretary’s designee does not re-
quest the document, the Administra-
tive Law Judge shall retain the docu-
ment not admitted into the record
until the later of:

(1) The date upon which the Sec-
retary’s designee’s order becomes final;
or

(2) The conclusion of any judicial re-
view of that order.

§501.745 Orders and decisions: signa-
ture, date and public availability.

(a) Signature required. All orders and
decisions of the Administrative Law
Judge or Secretary’s designee shall be
signed.

(b) Date of entry of orders. The date of
entry of an order by the Administra-
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tive Law Judge or Secretary’s designee
shall be the date the order is signed.
Such date shall be reflected in the cap-
tion of the order, or if there is no cap-
tion, in the order itself.

(c) Public availability of orders. (1) In
general, any final order of the Depart-
ment shall be made public. Any sup-
porting findings or opinions relating to
a final order shall be made public at
such time as the final order is made
public.

(2) Exception. Any final order of the
Administrative Law Judge or Sec-
retary’s designee pertaining to an ap-
plication for confidential treatment
shall only be available to the public in
accordance with §501.725(b)(3).

§501.746 Referral to United States De-
partment of Justice; administrative
collection measures.

In the event that the respondent does
not pay any penalty imposed pursuant
to this part within 30 calendar days of
the mailing of the written notice of the
imposition of the penalty, the matter
may be referred for administrative col-
lection measures or to the United
States Department of Justice for ap-
propriate action to recover the penalty
in a civil suit in a Federal district
court.

§501.747 Procedures on remand of de-
cisions.

Either an Administrative Law Judge
or a Secretary’s designee, as appro-
priate, shall reconsider any Depart-
ment decision on judicial remand to
the Department. The rules of practice
contained in this subpart shall apply to
all proceedings held on judicial re-
mand.

Subpart E—Procedures

SOURCE: 62 FR 45101, Aug. 25, 1997, unless
otherwise noted. Redesignated at 68 FR 53642,
Sept. 11, 2003.

§501.801 Licensing.

(a) General licenses. General licenses
have been issued authorizing under ap-
propriate terms and conditions certain
types of transactions which are subject
to the prohibitions contained in this
chapter. All such licenses are set forth
in subpart E of each part contained in
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